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CHAPTER 8 
Domestic Relations and Persons 
WILLIAM J. GREENLER, JR. 
§8.1. Divorce: Delay in filing libel. Chapter 162 of the Acts of 
1958 represents the first substantial change in the requirements of the 
divorce laws of this Commonwealth in many years. . It provides that 
no libel will lie unless the parties have been living apart for at least 
three months and it is so certified. Provision for waiver of the delay 
by the court is made, however, and it will remain to be seen what 
practice the courts will adopt in this regard. Since the purpose of the 
law is obviously to deter quick and ill-considered action, it is to be 
hoped that the waiver provision will be used sparingly and, above all, 
with some degree of uniform policy as among the various courts. 
§8.2. Divorce: Condonation. In LaVigne v. LaVigne1 it was held 
that a dismissal by agreement of a pending divorce libel did not bar a 
subsequent libel based upon the same acts of cruel and abusive treat-
ment, when the evidence warranted a finding that there had been a rec-
onciliation based upon promises that were not kept. This, of course, 
is confirmative of the principle that condonation is conditional upon 
such promises and their breach renders null the condonation itself.2 
§8.3. Divorce: Equity jurisdiction of property. Acts of 1958, c. 223 
provides that the Probate Court shall have concurrent jurisdiction in 
equity of controversies over property of divorced persons. Formerly 
the equity jurisdiction was ancillary to the divorce proceeding itself, 
and presumably did not exist independently of it.l 
§8.4. Divorce: Proof of adultery as grounds. In Colby v. Colbyl 
the probate judge denied a libel for divorce based upon grounds of 
WILLIAM J. GREENLER, JR. is Assistant Clerk of Courts for Essex County, Massa-
chusetts, and was formerly Assistant Register of Probate for the county. He is a 
member of the Massachusetts and Essex County Bar Associations. 
§8.2. 1336 Mass. 377, 145 N.E.2d 687 (1957). 
2 The court cited Cabral v. Cabral, 323 Mass. 441, 82 N.E.2d 616 (1948), which 
went to the extent of holding that a pending libel could be revived, even after a 
reconciliation, upon breach of such conditions. In LaVigne a new libel had been 
brought after the earlier had been dismissed, which seems better procedure. 
§8.3. 1 G.L., c. 208, §33. 
§8.4. 11958 Mass. Adv. Sh. 1043, 151 N.E.2d 266. 
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adultery.2 Evidence had been given by two private investigators tend-
ing to prove by inference an act of adultery in an automobile on a 
certain date. In a rescript without opinion, the Supreme Judicial 
Court reiterated the familiar rule that the credibility of witnesses was 
a matter for the trial judge and refused to overturn his decision. 
Clearly the burden of proof is upon the libellant, and only in a rare 
case might it be said that the evidence required an affirmative finding. 
§8.5. Incompetent persons. Acts of 1958, c. 441 no doubt resulted 
from the decision of Matter of Morizzo,2 commented upon in the 1957 
ANNUAL SURVEY,3 wherein the Supreme Judicial Court had hinted that 
legislation might be desirable. In that case it had been held that a 
ward's funds could not legally be expended for the burial of a de-
pendent parent although no other private funds were available. The 
new law enables the Probate Court to authorize the expenditure of a 
ward's funds for or towards the funeral and burial expenses of a de-
ceased "member of the ward's family," such language to include lineal 
ancestors and descendants but not to be limited to them. It may be 
noted that the deceased need not be a dependent of the ward, as was 
true in the Morizzo case; the need and propriety of the expense is ap-
parently left entirely to the discretion of the Probate Court. 
Also on the subject of incompetent persons, the case of Willett v. 
Webster4 involved, among other questions, that of the conclusiveness 
of a judgment following upon litigation allegedly conducted while a 
party was insane and without a guardian. It was held that a 1921 
judgment and a release given by the alleged insane person and his 
partner bound him. In the case of the judgment, there was no evi-
dence that he was not adequately protected by competent counsel and 
a full and fair trial; in the case of the release, the other partner's 
release bound the partnership whether or not the claimed incompetent 
was actually insane.5 
Another case involving a decree against an insane person was White 
v. White,6 wherein a decree of annulment of marriage had been en-
tered on grounds of insanity. The alleged insane person had been 
represented by a guardian ad litem, who investigated and decided not 
to contest. The petition in the White case was brought by a "next 
friend" to revoke the decree of annulment. It was held that the decree 
was binding and should not be revoked, and that a motion to add cer-
2 The decree recited that the "allegations [were] not sustained," and the libel was 
continued on the docket under the provisions of G.L., c. 208, §20 to provide for 
custody. 
§8.5. 1 Amending G.L., c. 201, §48A. For further comment on this act, see §2.10 
supra. 
2 Matter of Morizzo, 335 Mass. 251, 139 N.E.2d 719 (1957). 
8 1957 Ann. Surv. Mass. Law §19.1. 
41958 Mass. Adv. Sh. 341, 148 N.E.2d 267. 
5 For previous cases involving this same ward, see Willett v. Willett, 333 Mass. 
323, 130 N.E.2d 582 (1955); Bashaw v. Willett, 327 Mass. 369, 99 N.E.2d 42 (1951); 
Willett v. Herrick, 258 Mass. 585, 155 N.E. 589 (1927); Willett v. Herrick, 242 Mass. 
471,136 N.E. 366 (1922). 
61958 Mass. Adv. Sh. 357, 148 N.E.2d 361. 
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tain allegations that the guardian ad litem did not properly represent 
the ward was properly denied. The opinion points out that the 
guardian's decision was that of the ward; that he had no obligation 
to contest the petition for annulment; and that his decision as to how 
to carry out his duties could not be attacked upon a petition to revoke. 
In Russell v. Russell,7 a rescript without opinion, the appointment 
of a guardian was held to be warranted. No error was found in allow-
ing into evidence a consent signed by the alleged insane person, since 
such a writing could only help, rather than hurt, the ward's case; it 
would indicate competency rather than incompetency and therefore 
would not be prejudicial to him. 
§8.6. Minors. By Acts of 1958, c. 410, an 18-year-old child is given, 
within limits, the right to receive in his own name, and to give a valid 
discharge for payments made by an insurer, up to $2000 a year, under 
an insurance or annuity policy or a settlement agreement. The com-
petency does not apply when the insurance company has notice of the 
appointment of a guardian in writing; nor can the minor assign or 
anticipate these payments.1 
§8.7. Living apart for justifiable cause: Desertion. In Holland 
v. Holland 1 there were cross-petitions for decrees of living apart for 
justifiable cause and support. The Probate Court found in favor of 
the wife and ordered support of $25 a week. The reported material 
facts indicated that the husband had caused long-continued conditions 
affecting the wife's health, causing her to leave the home, although she 
was willing to return if he would maintain a home under satisfactory 
conditions. It was held that this warranted the decision, although the 
husband claimed that she had deserted him. This is consistent with 
the accepted principle that a spouse is not guilty of desertion if the 
other has created an intolerable situation. 
On the question of support, the opinion merely points out that the 
issue was not argued,2 and that a modification is always available when 
circumstances require. 
§8.8. Uniform Reciprocal Enforcement of Support Act. The pro-
visions of the Uniform Reciprocal Enforcement of Support Act,l now 
in effect in all states, are broadened and strengthened procedurally in 
this Commonwealth by Acts of 1958, c. 239. Under the new provisions 
all courts of the Commonwealth must enforce an order of a court that 
has been made under the act; further, the original responding court 
must act notwithstanding that another court of this or another state 
has made a support order and has continuing jurisdiction.2 
7 886 Mass. 762, 146 N .E.2d 926 (1958). 
§8.6. 1 G.L., c. 175, §128A. 
§8.7. 1886 Mass. 621,146 N.E.2d 917 (1958). 
2 Supreme Judicial Court General Rule No. III (1952). 
§8.8. 1 G.L., c. 27M. 
2 Procedurally, the new law may present some problems in the first experiences, 
but it is clearly intended to make the process flexible enough to be adapted to any 
situation with maximum efficiency. Presumably, technical questions of procedure 
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§8.9. Custody. In Sullivan v. Stevens,1 the Supreme Judicial 
Court dealt with a petition to modify a custody order consequent upon 
a 1948 divorce. The parties had had two children; the son had always 
been in the custody of the mother but the daughter had heretofore 
been with the father, who ha(l taken her to Colorado without per-
mission in 1956 and had placed her in an apartment where she was 
cared for most of the time by a registered nurse, one of the family. 
The mother had now remarried and had a home in Roslindale. The 
Court held that there was clearly a change of circumstances which 
would warrant a change of custody to the mother. The opinion re-
iterates the familiar rule that the welfare of the child is the paramount 
consideration2 and that custody is not to be awarded or changed to 
penalize either parent; but here it was found that the mother's home 
was now offering the more stable and secure environment for the 
child.3 
§8.10. Adoption. Acts of 1958, c. 59 further regulates the segrega-
tion of papers relative to adoptions.1 It provides that all papers, 
pleadings, dockets and records, except the index, shall be open to in-
spection by the petitioners, the child to be adopted, the attorneys of 
record, and the opponents, if any, and their attorneys; this segregation 
applies both before and after the court's decree. Further, the law re-
quires a separate permanent docket. 
§8.11. Aid and relief. Under the provisions of Acts of 1958, c. 395, 
wherever relief under G.L., c. 117 is made necessary by an accident or 
illness compensable by insurance or workmen's compensation, the 
Board of Public Welfare may require the recipient to reimburse the 
town by assignment of the proportionate benefits for each day of relief. 
This assignment may be enforced by the District Court within whose 
jurisdiction the town is located.1 This law is obviously intended, and 
should go far, to prevent a common abuse of the relief laws. 
Acts of 1958, c. 349 makes a corrective provision in the Aid to De-
would be resolved with the utmost liberality. It appears to be a case of molding 
the law and its processes to meet a difficult situation, namely that of the numerous 
migrant shirkers who, under the older procedures, could practically avoid their 
obligations entirely. 
§8.9. 11958 Mass. Adv. Sh. 9!17, 151 N.E.2d 166. 
2 The Court cited the leading case of Hersey v. Hersey, 271 Mass. 545, 171 N.E. 
815 (19!10). 
3 The Court noted that a purported agreement that the father should forever 
have custody could not control the Court, whether or not the agreement was signed 
without intimidation or duress. 
§8.10. 1 G.L., c. 210, §5C, last amended by Acts of 1957, c. 187. See comment on 
Acts of 1957, c. 187 in 1957 Ann. Surv. Mass. Law §19.9. 
§8.11. 1 The enforcement is to be by petition. The exact form of the enforce-
ment is not set out. Quaere: Would it be in form similar to a proceeding to reach 
and apply, or would it be more in form of a judgment at law in favor of an 
assignee, suing in contract? The latter, of course, is more in harmony with the 
present district court jurisdiction and procedure. 
4
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pendent Children Law,2 in that aid for a child under one year old 
may be applied for if the parent has resided in the Commonwealth for 
one year prior to the application. Formerly the parent must have been 
resident for one year prior to the child's birth. 
In Marshfield v. Springfield} the Supreme Judicial Court resolved 
a question of eligibility of the mother of a veteran to receive Old Age 
Assistance under C.L., c. 118A, after her veteran son had ceased to 
reside or have a settlement in the Commonwealth. It was held that 
once the mother had been "qualified by his service" to receive relief 
under Chapter 115, she was protected against loss of her settlement by 
Section 5 of Chapter 116, unless she absented herself from the Com-
monwealth for five years or acquired a new settlement. In the Marsh-
field case, the veteran had left the Commonwealth in 1937; the mother 
had lived in Springfield from 1917 to 1943, and had received aid from 
Springfield from 1937 to 1943, from Newton in part of 1943, from 
Westwood from 1943 to 1949, and from Marshfield from 1949 to her 
death in 1954. Since under C.L., c. 116, §2 a person receiving relief 
does not acquire a new settlement, it was held that she retained the 
Springfield settlement and the judgment of the lower court that 
Springfield was liable was upheld. 
The case of Worcester v. Charlton4 considered the question of the 
scope of the limitation of C.L., c. 117, §24, limiting the liability of a 
town for hospital care to the amount reimbursed under Section 18 of 
Chapter 122. It was held that the liability that attached under Section 
14 of Chapter 117 was not limited by Section 24 of the chapter, and 
that when the plaintiff city had provided hospital care it was entitled 
to full fair value; Section 24 applies to necessary relief furnished by 
private individuals or agencies "not liable by law" to furnish such 
relief. 
§8.12. Procedure: Appointment of guardians. Acts of 1958, c. 
120 1 requires that notice of the petition for the appointment of a 
guardian of a minor of any age must be given to the parents if living, 
otherwise to the nearest relatives of full age, or if none are known, then 
by publication. Prior to this act the law had left largely to the dis-
cretion of the court the question of notice given upon the appointment 
of guardians of minors, except when custody was involved.2 Although 
the practice varied among the several counties, it appears that, at least 
in the larger counties, the prevalent custom was to require notice to 
the parents, but only if they resided in the Commonwealth. If neither 
parent resided here or if both were deceased, it was impossible to pre-
dict what notice, if any, would be required. Some courts would grant 
2 G.L., c. 118, §2. 
3 1958 Mass. Adv. Sh. 945, 151 N.E.2d 53. 
4336 Mass. 525, 146 N.E.2d 675 (1957). 
§8.12. 1 Amending G.L., c. 201, §2. 
2 The remaining provisions of the section regarding the citing of a minor who has 
not nominated a guardian, notice to the husband of a married woman, etc., remain 
unchanged. See G.L., c. 201, §5 regarding guardians with custody. 
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a petition brought by the nearest relative of an orphan without further 
notice; others would not. The present law will be salutary if only for 
the uniformity which must result, and seems to prescribe a reasonable, 
common-sense practice. Of course, in emergencies, temporary guard-
ians may be appointed without notice.3 
3 Id. §14. 
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